
 

1 
 

ETHICAL CONSIDERATIONS FOR PRE-DESIGNATED INVESTORS’ COUNSEL IN 
PRE-DOCUMENTED (Non-Rule 144A) PRIVATE PLACEMENTS 

Nellie Q. Barnard – Schwabe, Williamson, & Wyatt, P.C. 

American College of Investment Counsel 

ADDITIONAL ETHICS ANALYSIS OF (1) CONFLICTS OF INTEREST WITH THIRD-
PARTY INVESTORS AND (2) OBTAINING ADVANCE CONSENT FOR CONFLICTS  

JUNE 2024 

Caveat: 

 This memorandum contains an ethical analysis of certain practices by Pre-Designated 
Investors’ Counsel in the predocumented (non-Rule 144A) private placement transactions (“Pre-
Designated Counsel”) that are not addressed in the Guiding Principles for Pre-Designated 
Investors’ Counsel included in the Report of the Ad Hoc Committee of the American College of 
Investment Counsel (the “ACIC”) on the Role Pre-Designated Investors’ Counsel, October 2006 
(the “Guiding Principles”) or the ethical analyses of the Guiding Principles from 2006 (the “2006 
Ethics Analysis”) or 2017 (the “2017 Ethics Update”). This memorandum should be read in 
conjunction with the Guiding Principles, the 2006 Ethics Analysis, and the 2017 Ethics Update. 

 No guarantees can be given that adoption of the approaches described in this memorandum 
will assure that a lawyer or firm will not be subject to damage claims or disciplinary proceedings. 
These are changing areas of law, and the law can vary from jurisdiction to jurisdiction. It also is 
not possible to anticipate all potential factual circumstances. Nevertheless, this memorandum 
endeavors to build upon the wisdom that is reflected in the Guiding Principles, the 2006 Ethics 
Analysis, and the 2017 Ethics Update, to suggest approaches that are consistent with pertinent 
ethical concerns.1  

Introduction: 
In the years since the 2006 Ethics Analysis and the 2017 Ethics Update, certain practices 

in the industry have evolved. Chief among those is that certain institutional investors (institutions 
that typically participate in predocumented (non-Rule 144A) private placement transactions) have 
begun participating in the private placement market on behalf of, and as investment managers for, 
third-party investors (“Third-Party Investors”). Prior to this practice, institutional investors 
generally invested their own funds in the private placement market. With the advent of Third-Party 
Investors, Pre-Designated Counsel began to include Third-Party Investors in their conflict 
searches. When a potential or actual conflict arises, Pre-Designated Counsel seeks consent to that 
conflict from the applicable Third-Party Investor’s investment manager (the “Investment 
Manager”). This raises the following questions for the Investment Manager: 

                                                 
1 This memorandum is limited in scope, and does not address a number of issues, such as former client conflicts, 
circumstances in which conflicts cannot be waived, lawyer personal interest conflicts, and/or attorney-client privilege 
or waiver issues.  Readers of this memorandum are encouraged to engage in a full independent analysis of these sorts 
of professional responsibility issues with counsel of their choice.  
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(1) Whether the Investment Manager has authority to waive the conflict on behalf of the 
Third-Party Investor, and 

(2) Whether the Third-Party Investor is the appropriate party for the conflict check.  
Perhaps relatedly, certain Pre-Designated Counsel have also recently begun including 

advance conflict waiver language in various documents including the issues memorandum, and 
the underlying finance documents. Whether and to what extent such advance conflict waivers may 
be appropriate and enforceable is the second topic that will be addressed in this analysis. These 
two issues have been the subject of discussion and debate within the ACIC, which prompted the 
request for this memorandum.   

A. CURRENT CLIENT CONFLICTS OF INTEREST WITH OTHER, UNRELATED 
CLIENTS OF PRE-DESIGNATED COUNSEL 

 1.  Relevant Rules and Authority 
 A lawyer is prohibited from representing a client in a matter adverse to a current client of 
the lawyer or the lawyer’s firm.  Model RPC 1.7: Conflict of Interest: Current Clients provides in 
relevant part:  

(a) Except as provided in paragraph (b), a lawyer shall not represent a client if the 
representation involves a concurrent conflict of interest. A concurrent conflict of interest 
exists if: 
(1) the representation of one client will be directly adverse to another client; or 
(2) there is a significant risk that the representation of one or more clients will be materially 
limited by the lawyer’s responsibilities to another client, a former client or a third person 
or by a personal interest of the lawyer. 

Most states have adopted a form of Model RPC 1.7, which applies even when the conflict arises 
due to representation of a client in a matter that is wholly unrelated to the new matter.2  Comment 
[6] to Model RPC 1.7 provides in relevant part: 

[6] Loyalty to a current client prohibits undertaking representation directly adverse 
to that client without that client’s informed consent. Thus, absent consent, a lawyer 
may not act as an advocate in one matter against a person the lawyer represents in 
some other matter, even when the matters are wholly unrelated. The client as to 
whom the representation is directly adverse is likely to feel betrayed, and the 
resulting damage to the client-lawyer relationship is likely to impair the lawyer’s 
ability to represent the client effectively. In addition, the client on whose behalf the 
adverse representation is undertaken reasonably may fear that the lawyer will 
pursue that client’s case less effectively out of deference to the other client, i.e., that 
the representation may be materially limited by the lawyer’s interest in retaining 
the current client. 

                                                 
2 Texas permits representation of current clients adverse to each other in unrelated matters. Texas RPC 1.06(b)(1).  
Texas appears to be the only state that takes this position. However, in addressing disqualification issues, Texas federal 
courts will consider both the Texas Disciplinary Rules of Professional Conduct and the ABA Model Rules of 
Professional Conduct.  
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(Underlining added.) Conflicts between unrelated clients may arise in transactional matters.   
Comment [7] to Model RPC 1.7 provides in relevant part:  

[7] Directly adverse conflicts can also arise in transactional matters. For example, 
if a lawyer is asked to represent the seller of a business in negotiations with a buyer 
represented by the lawyer, not in the same transaction but in another, unrelated 
matter, the lawyer could not undertake the representation without the informed 
consent of each client. 

It is well-accepted that simultaneous representation of clients who are adverse to each other, even 
in unrelated matters, is prohibited under RPC 1.7 (except in Texas). See Geoffrey C. Hazard, Jr., 
W. William Hodes, Peter R. Jarvis & Trisha Thompson Hedges, The Law of Lawyering §12.04 
(Fourth Edition, 2023-2 Supp. 2014) (“Rule 1.7(a)(1) prohibits a lawyer—absent client consent—
from opposing an individual client on behalf of another current client, even if the lawyer represents 
the defending client in a wholly unrelated matter, such as drafting his will.”); Simon’s NY Rules of 
Prof. Conduct Annotated § 1.7:10 (July 2023 update) (“A lawyer may never oppose a current client 
in litigation or in a transaction without that client’s informed consent. Directly opposing a current 
client will always ‘involve the lawyer in representing differing interests’—exactly what Rule 
1.7(a)(1) prohibits. And that is true whether the proposed matter is related or unrelated to the 
ongoing matters the lawyer is handling for the opposing client.”). 

 Pursuant to Model RPC 1.7, a lawyer may not, without informed consent, represent a client 
if the lawyer or his or her firm simultaneously represents another client adverse to the first client, 
even when said representation is in an unrelated matter and regardless of whether the unrelated 
matter involves litigation, a business transaction, or some other form of representation. See 
SuperCooler Techs., Inc. v. Coca Cola Co., 6:23-CV-187-CEM-RMN, 2023 WL 5284850, at *6 
(M.D. Fla. July 17, 2023) (representation of two clients adverse to each other in unrelated matters 
violates RPC 1.7 absent a valid consent to the conflict); LK Operating, LLC v. Collection Grp., 
LLC, 181 Wn.2d 48, 84, 331 P.3d 1147 (2014) (representation of two clients adverse to each other 
in separate, unrelated matters, even when the matters are transactional, violates RPC 1.7); State ex 
rel. S.G., 175 N.J. 132, 142, 814 A.2d 612 (2003) (simultaneous representation of victim of 
criminal assailant in one matter and defense of assailant in another unrelated criminal matter 
violates RPC 1.7);  Harrison v. Fisons Corp., 819 F. Supp. 1039 (M.D. Fla. 1993) (law firm 
representing bank as guardian of estate could not be adverse to bank on unrelated matters); 
International Business Machines Corporation v. Levin, 579 F.2d 271, 281-82 (3d. Cir. 1978) (even 
in a sophisticated business setting, compliance with the rule requires adequate disclosure and 
consent from clients who are represented by the same firm in unrelated matters). 

 2. Identification of the Client 
 The typical practice for identification of the client, and the host of issues and obligations 
that flow from that identification, is discussed in the Guiding Principles and the 2006 Ethics 
Analysis. See Guiding Principles § 2; 2006 Ethics Analysis § C. Generally, Pre-Designated 
Counsel identifies the investor as the client. The Ethics Analysis recommends sending an 
Engagement Agreement and Conflict Disclosure Letter to the client, which is typically the 
institutional investor, as soon as the attorney-client relationship is formed.3   Ethics Analysis § 
C.5.  The Guiding Principles provides that attorney-client relationship generally forms when the 
                                                 
3 Closing documents, legal opinions, and the Note Purchase Agreements are also typically addressed to the Investor. 
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prospective investor expresses in writing willingness to be represented by Pre-Designated Counsel, 
and recommends sending the Engagement Agreement and Conflict Disclosure Letter to any 
prospective investors who are identified as likely participants pre-circle.  See §§ 2.3, 2.4.  The 
Ethics Analysis also recommends expressly setting out when the attorney-client relationship 
begins and ends.  Ethics Analysis § C.6.2.  This recommendation remains sound.   
 In recent years, certain institutional investors have begun investing in predocumented (non-
Rule 144A) private placements on behalf of, and as Investment Manager for, Third-Party 
Investors.  Generally, Pre-Designated Counsel runs a conflict check once the potential investors in 
the deal are identified.  Typically, the Third-Party Investor has been identified as the client because 
that is the entity investing in the deal. However, Pre-Designated Counsel has little or no contact 
with Third-Party Investors. Instead, legal advice is provided to the Investment Manager who makes 
decisions on behalf of the Third-Party Investors.  When a conflict arises between an existing client 
of Pre-Designated Counsel or its law firm, and a Third-Party Investor in an unrelated matter, Pre-
Designated Counsel seeks waiver of that conflict from the Investment Manager.  However, the 
Investment Manager may not have authority to waive said conflict on behalf of the Third-Party 
Investor.   
 Rather than seeking waiver from the Investment Manager, another acceptable approach 
would be to form the lawyer-client relationship between Pre-Designated Counsel and the 
Investment Manager, rather than between Pre-Designated Counsel and Third-Party Investors. This 
is arguably more consistent with the fact that the legal advice of Pre-Designated Counsel is 
presently given to the Investment Manager so that it may make an investment decision on behalf 
of the Third-Party Investors.  Under this approach, only the Investment Manager and not the Third-
Party Investors, would be clients of Pre-Designated Counsel. This approach is similar to a lawyer 
representing the trustee of a trust, the executor of an estate, or some other fiduciary. In each case, 
the lawyer represents the fiduciary but not the beneficiaries on whose behalf the fiduciary acts.4  
The legal opinion drafted by Pre-Designated Counsel may be addressed to the Investment Manager 
as the client and the Third-Party Investors (whether or not the Third-Party Investors are the client).5   
 The majority view, at least in the trust and estate context, which has been adopted by the 
ABA in analogous contexts, is that a lawyer representing the trustee of a trust or the executor of 
an estate does not also represent the beneficiaries of the trust or the estate. See ABA Formal Op. 
94-380 (“The majority of jurisdictions consider that a lawyer who represents a fiduciary does not 
also represent the beneficiaries, and we understand the Model Rules to reflect this majority view.”) 
(citation omitted); Succession of Wallace, 574 So. 2d 348, 357 (La. 1991) (“it is universally held 
that when an attorney is employed to render services in procuring the admission of a will to 
probate, or in settling the estate, he acts as attorney of the executor, and not of the estate, and for 
his services the executor is personally responsible.”) (collecting cases); Kennedy Lee, 
Representing the Fiduciary: To Whom Does the Attorney Owe Duties?, 37 ACTEC L.J. 469, 471 

                                                 
4 The terms and scope of the fiduciary and/or contractual relationship between the Investment Manager and the 
Third-Party Investor is beyond the scope of this memorandum and nothing herein is intended to take a position on 
that relationship. 

5 Pre-Designated Counsel should separately consider and evaluate the risk management import of addressing its 
legal opinions to non-clients, as that issue is beyond the scope of this memorandum. However, addressing legal 
opinions to non-clients is a common practice in this practice area.  For instance, the Borrower Counsel opinion is 
addressed to non-clients, and third-party transferees can typically rely on the opinions. 
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(2011) (the “most prevalent approach” is that “the fiduciary is the sole client of the attorney and 
the attorney has no special duties or obligations to a beneficiary other than those negative duties 
an attorney owes to all third parties, i.e. the duty to do no harm.”).  
 In analyzing this issue for conflicts purposes, courts have been unwilling to conclude that 
representation of the fiduciary necessarily includes representation of the beneficiaries as well. See 
EBSCO Gulf Coast Dev., Inc. v. Salas, 3:15CV586/MCR/EMT, 2017 WL 10821039, at *6 (N.D. 
Fla. May 5, 2017) (for analyzing conflict under RPC 1.7, lawyer representing of trustee does not 
also represent beneficiaries of the trust); Maynard v. Adkins, 193 W. Va. 456, 461, 457 S.E.2d 133, 
138 (1995) (“where an attorney, as co-counsel, represented a plaintiff in a personal injury action 
and, in an unrelated matter, represented the personal representative of an estate of which the 
defendant was a beneficiary, the trial court abused its discretion in granting a new trial for the 
defendant upon those circumstances”).  
 However, under this approach, Pre-Designated Counsel might have fiduciary or other 
obligations to the Third-Party Investor, notwithstanding that only the Investment Manager is the 
lawyer’s client. For instance, it is possible that the Third-Party Investor could later allege that it 
believed it was Pre-Designated Counsel’s client for purposes of the transaction and argue that all 
of the legal and fiduciary obligations attendant to the lawyer-client relationship flowed to the 
Third-Party Investor. Whether and to what extent the Third-Party Investor might have the ability 
to assert claims against Pre-Designated Counsel (e.g., malpractice, breach of contract, breach of 
fiduciary duty) is beyond the scope of this memorandum, but there are certainly cases supporting6 
and contradicting7 that proposition in analogous contexts.   

                                                 
6 Cases supporting duties to non-clients when attorney represents fiduciary:  

• Kirschner v. K & L Gates LLP, 2012 PA Super 102, 46 A.3d 737, 763 (Pa. Super. Ct. 2012) (law firm engaged 
by special committee of board of directors was engaged for the company and its shareholders, and therefore 
company could assert claims of malpractice and breach of contract against the company under intended third 
party beneficiary of the contract analysis);  

• Fickett v. Superior Court of Pima Cnty., 27 Ariz. App. 793, 795, 796, 558 P.2d 988 (1976) (“when an attorney 
undertakes to represent the guardian of an incompetent, he assumes a relationship not only with the guardian 
but also with the ward;” affirming denial of motion for summary judgment by lawyer based on failure “to 
establish absence of legal relationship and concomitant duty to the ward.”);  

• Estate of Hudson By Caruso v. Tibble, 99 N.E.3d 105, 112 (Ill. App. Ct. 2018) (“attorney owes a duty to an 
estate when said attorney is hired by the estate’s representative for the purpose of administering a decedent’s 
estate”);  

• Sabin v. Ackerman, 846 N.W.2d 835, 840 (Iowa 2014) (acknowledging “we have permitted a beneficiary to 
maintain a legal malpractice action against the designated attorney of an estate when the attorney breaches a 
duty owed to the beneficiary in handling the estate and causes harm,” but declining to impose a duty on the 
estate’s attorney to represent the personal interests of personal representative).  

7 Cases declining to extend fiduciary duties of lawyer to non-client beneficiaries:  

• Est. of Albanese v. Lolio, 923 A.2d 325 (N.J. Super. Ct. App. Div. 2007) (holding executrix’s lawyer advising 
on implications related to estate did not owe duty to other beneficiaries of will);  

• Bain v. McIntosh, 597 Fed. Appx. 623 (11th Cir. 2015) (attorney retained to represent only a trustee does not 
owe fiduciary duties to the beneficiaries of the trust);  

• Robinson v. Mathis, 20-CV-2435-SHL-ATC, 2021 WL 6804132, at *5 (W.D. Tenn. Sept. 22, 2021) 
(declining to extend fiduciary duties of attorney for executor to the beneficiaries of the estate). 
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 To address this risk, the engagement letter, and all documentation involved in the 
transaction, should identify the Investment Manager as the client.  These documents may also 
expressly disclaim a lawyer-client relationship with any other parties, including the Third-Party 
Investor. Although there can be no absolute assurance that this approach will remove the risk of 
fiduciary or other obligations flowing to the Third-Party Investor in all cases, it should significantly 
reduce the risk of such a circumstance.  

B. ADVANCE CONSENT TO CONFLICTS IN PREDOCUMENTED (NON-RULE 
 144A)  PRIVATE PLACEMENT TRANSACTIONS  
 1.  Relevant Rules and Authority 
 The Model Rules specifically contemplate advance consent to conflicts. Comment [22] to 
Model RPC 1.7 contemplates and permits a lawyer to obtain consent to a future or prospective 
conflict by a client, and provides in relevant part:  

[22] Whether a lawyer may properly request a client to waive conflicts that might 
arise in the future is subject to the test of paragraph (b). The effectiveness of such 
waivers is generally determined by the extent to which the client reasonably 
understands the material risks that the waiver entails. The more comprehensive the 
explanation of the types of future representations that might arise and the actual and 
reasonably foreseeable adverse consequences of those representations, the greater 
the likelihood that the client will have the requisite understanding. Thus, if the client 
agrees to consent to a particular type of conflict with which the client is already 
familiar, then the consent ordinarily will be effective with regard to that type of 
conflict. If the consent is general and open-ended, then the consent ordinarily will 
be ineffective, because it is not reasonably likely that the client will have 
understood the material risks involved. On the other hand, if the client is an 
experienced user of the legal services involved and is reasonably informed 
regarding the risk that a conflict may arise, such consent is more likely to be 
effective, particularly if, e.g., the client is independently represented by other 
counsel in giving consent and the consent is limited to future conflicts unrelated to 
the subject of the representation. In any case, advance consent cannot be effective 
if the circumstances that materialize in the future are such as would make the 
conflict nonconsentable under paragraph (b). 

Model RPC 1.7(b) in turn provides as follows regarding consent to a conflict:  
(b) Notwithstanding the existence of a concurrent conflict of interest under 
paragraph (a), a lawyer may represent a client if: 

(1) the lawyer reasonably believes that the lawyer will be able to provide 
competent and diligent representation to each affected client; 
(2) the representation is not prohibited by law; 
(3) the representation does not involve the assertion of a claim by one client 
against another client represented by the lawyer in the same litigation or other 
proceeding before a tribunal; and 
(4) each affected client gives informed consent, confirmed in writing. 
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In addition, lawyers may also seek advance consent for former client conflicts when such consent 
is consistent with Model RPC 1.7(b). See Comment [9] to Model RPC 1.9. Many other authorities 
also endorse the use of prospective waiver of conflicts. See ABA Formal Ethics Op. 05-436 (2005) 
(lawyer may obtain advance waiver from client allowing lawyer to represent unidentified future 
clients with interests potentially adverse to existing client’s interests; waiver more apt to be 
enforceable if client is “experienced user of legal services” or independently represented in 
connection with waiver); D.C. Ethics Op. 309 (2001) (lawyer may seek prospective waiver in 
connection with firm’s current or future clients in matters not substantially related to matter firm 
is undertaking for client; unless client independently represented, waiver must specify types of 
potential adverse representations and types of adverse clients); N.Y. State Ethics Op. 829 (2009) 
(approving advance waivers); N.Y. City Ethics Op. 2006-1 (2006) (law firm may ask sophisticated 
clients to execute prospective waivers permitting it to represent multiple clients in same 
transactional matter, if clients’ interests not starkly antagonistic and certain other requirements 
met; opinion includes three sample waivers); Nev. Ethics Op. 58 (2021) (favorable to advance 
waivers).   
 It has become increasingly common for Pre-Designated Counsel to seek advance conflict 
waivers as part of their representation. On the other hand, many institutions investing in this market 
have a policy against granting advance conflict waivers. The use, location, scope, and other 
circumstances surrounding the use of such advance conflict waivers varies widely among Pre-
Designated Counsel. This has prompted ACIC to seek guidance regarding advance conflict 
waivers, which follows.   

 2. The Use of Advance Consent to Conflicts  
 Analysis of advance conflict waivers is a fact-specific inquiry. However, certain features 
are more likely to result in an enforceable conflict waiver.  
 First, clear, specific, and unambiguous language is best. Thus, detailed identification of the 
possible clients (or types of clients) and issues (or types of issues) that might give rise to the future 
conflict is advisable. Conversely, general or broad and open-ended language creates more risk for 
Pre-Designated Counsel because a client cannot give informed consent without a sufficiently 
specific understanding of the conflict being waived. See Lennar Mare Island, LLC, v. Steadfast 
Insurance Co., 105 F. Supp. 3d 1100, 1118 (E.D. Cal. 2015) (“broad, general, and indefinite” 
advance conflict waiver with an “essentially unlimited scope” was “simply too broad and too stale 
to cover the current conflict.”). However, as the sophistication of the client increases, so might a 
court’s willingness to enforce waivers that are more general in scope. See, e.g., SuperCooler 
Technologies, Inc. v. Coca-Cola Co., No. 6:23-cv-187-CEM-RMN, 2023 WL 5284850 (M.D. Fla. 
July 17, 2023) (client who was represented by independent counsel before signing the conflict 
waiver, employed numerous in-house counsel and spent millions of dollars engaging over 50 
outside law firms bound by advance conflict waiver permitting law firm to appear in litigation 
adverse to the client even though the law firm was engaged in unrelated legal work for the 
client);  IBM Corp. v. Micro Focus (US), Inc., No. 22 CV 9910 (VB), 2023 WL 3902955 (S.D.N.Y. 
June 8, 2023) (sophisticated international technology company that was sophisticated user of legal 
services bound by advance waiver signed by in-house attorney because waiver was sufficient for 
client to reasonably understand what it was being asked to consent to).  
 It remains to be seen whether IBM Corp. v. Micro Focus (US), Inc. and SuperCooler 
Technologies, Inc. v. Coca-Cola Co. signal a national trend toward finding general conflict waivers 
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sufficient to waive a particular conflict in the future. The laws of particular jurisdictions, if not 
also of judges within the same jurisdiction, can and will vary. Moreover, most companies are 
smaller, less sophisticated, and have fewer (if any) lawyers at their disposal than Coca Cola 
Company, all of which would weigh against holding a client to the terms of a general future conflict 
waiver. Finally, analysis of future conflict waivers remains a fact-specific inquiry. See, e.g., 
Sheppard, Mullin, Richter & Hampton, LLP v. J-M Mfg. Co., Inc., 6 Cal. 5th 59, 85, 425 P.3d 1, 
237 Cal. Rptr. 3d 424 (2018) (known, present conflicts must be disclosed in seeking advanced 
conflict waiver; “blanket waiver” ineffective to waive future conflict because law firm failed to 
“disclose a known, existing conflict” at the time the advance consent was sought). 
 Second, the conflict waiver must be conspicuous and in a document where one might 
expect to find it.  For example, an advance conflict waiver should be included in a stand-alone 
conflict waiver or the lawyer-client engagement agreement, but not in the deal documents.  
Advance consents that are inconspicuous risk being found unenforceable because a client who is 
not sufficiently on notice of an advance conflict waiver is unlikely to be held to have provided 
informed consent.  Advance conflict waivers that purport to take effect without any affirmative 
consent from the client are unlikely to be enforceable based on a lack of actual consent.   
 Third, the conflict waiver should recommend that the client seek independent counsel. 
Review by independent counsel will significantly increase the enforceability of the consent.  
 Fourth, when relying on the advance conflict waiver, alert the client to the situation and 
confirm the continuing validity of the conflict waiver. If application of the advance consent to the 
present situation is in question, additional disclosure and informed consent confirmed in writing 
might be necessary. 
 Pre-Designated Counsel also might wish to set out in the engagement agreement the point 
at which attorney-client relationships end (e.g., when the transactional documents are fully 
executed, or when the transaction is fully funded). By obtaining client agreement to end the 
representation at a specific point, Pre-Designated Counsel could shorten the potential period of 
time when multiple current client conflicts (which are more likely to require a conflict waiver) can 
be expected to arise as to that client.8   
 This memorandum is not intended to be a treatise on conflicts. Analysis of conflicts under 
the Rules of Professional Conduct can be highly fact-specific, and there might be conflicts 
situations that arise that have not been addressed in this memo. For an in-depth discussion of other 
conflicts issues that may arise, see Geoffrey C. Hazard, Jr., W. William Hodes, Peter R. Jarvis & 
Trisha Thompson Hedges, The Law of Lawyering §§ 12.01–17.07 (Fourth Edition, 2023-2 Supp. 
2014), or consult with an attorney.   
 

                                                 
8 However, a current client conflict that appears to resolve when one representation ends naturally may still be treated 
as a current client conflict for purposes of a disqualification analysis. See Stratagem Dev. Corp. v. Heron Int’l 
N.V., 756 F. Supp. 789 (S.D.N.Y. 1991) (law firm disqualified from representing parent in litigation against the 
subsidiary because firm withdrew from representation of subsidiary when it learned that parent would sue subsidiary 
and subsidiary would not consent to the representation); but see In re Agway, Inc., No. 02-65872, 2005 WL 3806043 
(Bankr. N.D.N.Y. Dec. 9, 2005) (law firm not disqualified because it terminated its representation of client it later 
sued before entering into the second representation). 


	Introduction:
	A. CUrrent client Conflicts of Interest with other, unrelated clients of Pre-Designated Counsel
	1.  Relevant Rules and Authority
	B. Advance CONSENT TO Conflicts in predocumented (non-Rule  144A)  private placement transactions
	1.  Relevant Rules and Authority


