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1 ______________________
Sources: BofA IBK Estimates, Dealogic, Thomson Reuters, Private Placement Monitor as of September 30, 2020
(1) Excludes deals of $1 billion or greater
(2) Average maturity is calculated by number of tranches, with no dollar weighting.

2019 Market Highlights
■ 2020 YTD issuance has been strong and has 

remained consistent year-over-year with 2019 
volume. 2020 YTD has seen over $50 billion in 
reported volume via 194 deals

■ Seen strong demand for both new and established 
issuers

■ Investor demand has exceeded the strong supply 
throughout the year

■ 2020 YTD has already seen 5 transactions of $1 
billion or larger

■ 2019 only saw 1 transaction of $1 billion or 
greater

■ Excluding these large deals of $1+ billion, the 
average deal size has been noticeably smaller

■ 2020 YTD Average: ~$230 million1

■ 2019 Average: ~$270 million1

■ Average maturity: ~13 years2

■ Approximately 1 year shorter than average 
maturities in both 2019 and 2018

2020 YTD Issuance Private Placement Market Volume

Private Placement Deal Count

2020 YTD Market Highlights
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2 ______________________
Sources: BofA IBK Estimates, Dealogic, Thomson Reuters, Private Placement Monitor as of September 30, 2020
(1) Volume basis. Figures tracked beginning January 1998

Monthly Issuance

July 2020 represents the largest single month of issuance on record1
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______________________
Sources: BofA Securities IBK Estimates, Dealogic, Thomson Reuters, Private Placement Monitor as of September 30, 2020

Issuance by Sector
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■ 2020 YTD has seen increased issuance in the Real 
Estate, Utilities, Sports, and Financial sectors

Sector Trends

USA
69.6%

Europe
18.5%

AUS / NZ
7.5%

Canada
3.0%

Other
1.4%

Issuance by Geography

2020 YTD PP Issuance Breakdown

Have your institutions worked on Latin American issuances this year?



Unrated Single Rating Two or More Ratings
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4 ______________________
Sources: BofA Securities IBK Estimates, Dealogic, Thomson Reuters, Private Placement Monitor as of September 30, 2020

2019 Issuance by Rating
Issuance by Rating◼ Early after the onset of the coronavirus 

pandemic, NAIC-1 issuers had the 
strongest market access, resulting in a 
historically high portion of NAIC-1 deals

◼ Historically, as much as 50% of USPP 
issuers were unrated; however, 
heightened issuance in sectors where 
ratings are more common (i.e. sports, 
utilities) has driven the proportion of 
rated transactions up dramatically
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Refinancing Driving Use of Proceeds 2020 YTD Use of Proceeds

______________________
Sources: BofA Securities IBK Estimates, Thomson Reuters, Dealogic, Private Placement Monitor as of September 30, 2020
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◼ Leverage-neutral transactions such as refinancing of 
upcoming USPP maturities and outstanding bank debt 
continues to be the major use of proceeds

– Deferred funding allows for bring-forward of 
transactions 

– Issuers taking advantage of attractive rate 
environment

◼ General Corporate Purposes issuance surge as issuers 
look to add liquidity in response to the pandemic

– Biggest competition is bank market via funded term 
loans

◼ Capex-driven infrastructure and utility issuance also leads 
to large-sized transactions

◼ M&A and dividend-related activities are drivers of volume 
growth 

– Lack of strategic financings due to broader market 
volatility

– Deferred funding to meet M&A timing is key

– USPP market is viewed as resilient and deep for small 
to mid-cap companies contemplating M&A

Refinancing remains primary use of proceeds

Refinancing Continues to Drive Transaction Volume 
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Non-USD Issuance Remains Key To Issuers

______________________
Sources: BofA Securities IBK Estimates, Thomson Reuters as of September 30, 2020
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Non-USD Issuance: Over $10bn equiv. in 2019
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Currencies by Year (as a % of non-USD volume)

2017 12% 3% 33% 44% 8%

2018 13% 12% 53% 22% 0%

2019 12% 4% 48% 30% 6%

H1 2020 12% 6% 25% 42% 15%

Other
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■ H1 2020 saw approximately $4 billion of non-USD 
issuance

■ Slightly trails 2019 levels (~$5 billion)

■ Continued growth in investors able to do cross-
currency swaps or ability to source natural currency

■ Approx 30 US investors have the capacity to offer 
non-USD via investor initiated swaps

■ Several investors are actively working to add 
non-USD capabilities 

■ Investors adding capability to invest in JPY and other 
APAC currencies

■ Both US and Non-US investors are driving natural 
non-USD demand in USD, GBP, EUR and AUD

■ Sectors such as Infrastructure, Real Estate and 
Utilities are key users of cross-currency

■ Long-dated non-USD amortizing tranches are key to 
non-USD infrastructure opportunities

■ Market follows generally established swapped pricing 
process

Non-USD Issuance Remains Key to Issuers

This year, have your institutions worked on:
(i)    1-5 non-$ deals,          (ii)    6-10 non-$ deals

(iii)    11-15 non-$ deals    (iv)    over 15 non-$ deals ?
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______________________
Sources: Bloomberg, BofA Securities IBK Estimates as of September 30, 2020

Environment of Record Low Interest Rates
10yr UST Yield modestly declined prior to the 

onset of Coronavirus-related lockdowns

The Federal Reserve’s continued market stimulus has kept Treasury Yields at historic lows

Record Low Interest Rate Environment Driven By 
Global Macroeconomic Events

YTD 2020, the 10yr UST Yield has declined as 
much as 141 bps to an all-time low of 0.51%
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Powerful 
Combination 
of Historically 
Low Treasury 

Yields and 
Spreads Have 
Pushed Down 

All-In 
Borrowing 

Costs

____________________
Source: Bloomberg as of September 30, 2020. Corporate Index references ICE BofA US Corporate Index
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US Treasury vs IG Corporate Index – YTD 2020 

Following a fairly stable Q4 2019 for all-in borrowing costs, recent volatility has led to significantly 
lower issuance costs driven by the drop in UST yields since the start of 2020
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______________________
Sources: BofA Securities IBK Estimates; Bloomberg, Thomson Reuters, Dealogic, Private Placement Monitor as of September 30, 2020
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NAIC-1 Credit Spreads (80 bps tighter since Q2) NAIC-2 Credit Spreads (64 bps tighter since Q2)
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____________________
Sources: BofA Securities IBK Estimates; 

Private Placement Market Amendment Activity, Deal Flow Soar in Response to COVID-19

10

■ Amendment & Waiver Requests: As expected during the pandemic, amendment and 
waiver activity has increased significantly

■ April and May saw an initial wave from severely affected issuers in sectors such as 
aerospace, foodservice, retail, etc. As reported by investors, at certain points, many were 
considering 25+ amendments and waivers concurrently

■ Towards the end of the summer, a second wave of amendment requests were focused 
on issuers with more permanent or longer-lasting effects from the pandemic

■ Investors generally have been constructive and have worked with issuers who have been 
severely affected by the pandemic. Relief mechanisms have included temporary 
covenant waivers, minimum liquidity tests, coupon bumps, etc. 

■ Issuers with “nice to have” amendments have not experienced the same success due to 
the backlog of amendments and investor views around macroeconomic uncertainty 

■ The volume of amendment activity and strong issuance has led to slower turnaround 
times – most amendments are taking a minimum of 3 weeks from launch to final 
agreement

Coronavirus Impact & Market Resilience



____________________
Sources: BofA Securities IBK Estimates; 

The Private Placement Market’s “New Normal”
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■ Broader COVID Impact

■ The transition to “Work From Home” starting in late March has been manageable for 
most investors. While investors have been generally reachable, turnaround times for 
certain things such as bids, pricing, etc. continue to be a bit slower than normal due to 
the remote environment

■ Roadshow meetings have been replaced by group conference calls (primarily telephonic 
with a few examples of Zoom, Teams, etc.) and smaller group Q&A calls, as necessary

■ Adoption of technology continues to be key for issuers, agents, counsels and investors

■ While issuers from challenged sectors such as aerospace, retail, etc. have focused 
primarily on the bank market for short-term funding requirements, a subset of the 
investor base has continued to invest in COVID-impacted credits by taking a longer-term 
approach with appropriate pricing and covenant protections

Coronavirus Impact & Market Resilience (cont’d)



Questions?



NAIC Investment 
Developments and Impact for 
Insurers

Sasha Kamper, CFA

Regulatory Committee Co-Chair, PPiA     

October 14, 2020
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NAIC’s Risk Requirements

»  Two ways insurers’ bonds can be assessed
- File with SVO for assessment of credit  risk
- If permitted, obtain an eligible public or 

private rating from a recognized Credit
Rating Provider “CRP” (rating  agency)

»  CRP rating typically translates to “Filing 
Exempt” NAIC status  (but, this should not be 
assumed)

16



How NAIC Uses Filing Exemption
»  Historically, NAIC has relied on CRP ratings to 

conserve limited SVO and regulatory resources

»  Formulaically (2nd-to-lowest) CRP rating translates   
into NAIC Designation

CRP Rating Category NAIC Designation 
AAA to A 1

BBB 2

BB 3

B 4

CCC 5

CC/C/Default 6

17



NAIC Designations Becoming More Granular

»  Results in a 2020

reporting change

»  No change
for risk-based
capital  . . . yet

18



Pros/Cons of Filing Exempt Status
»  Pros:

- Helps alleviate SVO resource constraints

- Provides more timely certainty for insurers on 
risk-based capital treatment

»  Cons:  
- Rating agencies may not rate in a manner 

consistent with regulatory policy

- Ratings may be assigned to asset classes 
ineligible for Filing Exempt status

19



NAIC Designations Determine C1 Risk-
Based Capital (“RBC”) Requirements

NAIC Designation (CRP Rating) C1 RBC Factor* 
1  (A or higher) 0.40%

2  (BBB) 1.30%

3  (BB) 4.80%

4  (B) 10.00%

5  (CCC) 23.00%

6  (Defaulted) 30.00%

*C1RBC factors are the  capital  reserve charges applied  to individual assets

20



RBC Requirements Translate to Real 
Economic Costs for Insurers 

»  RBC costs are unique to each insurer 

»  RBC costs rise exponentially as credit quality falls

»   General Rule of Thumb:  Market demands 
+/-100 bps more for NAIC 3 vs. NAIC 2 bonds

21



Crude Method to Estimate RBC Costs

»   RBC Cost = Insurer’s Cost of Capital * Targeted Multiple   
of Minimum Required RBC*NAIC C1 RBC Factor

»   Example:  Assume insurer with 8% cost of 
capital who targets  holding 4x minimum required RBC 

Then:  RBC Cost = 8% * 4 * NAIC C1 RBC Factor

- BBB RBC Cost= 8% * 4 * 1.30% = 42 bps

- BB RBC Cost = 8% * 4 * 4.80% = 154 bps

- Est. difference in BBB vs. BB RBC Costs = 112 bps

22



Polling Question
How important are RBC charges to your clients’ 
investment decisions?

a)   Very important
b)   Somewhat Important
c)   Marginally important
d)  Not important

23



NAIC Concerns with CRP Ratings

»  Inconsistency among CRP ratings
methodologies

»  CRPs may rate to different standards than SVO

»  Lack of transparency and lock of rationale in  
some private letter ratings

»  Regulatory discomfort with blind CRP reliance—
remember the GFC! 

24



Changing NAIC Process for CRP Ratings

»  In Spring 2020 “Bespoke Securities” proposal was 
exposed.  If passed, the exposure draft would    
allow the SVO to override CRP ratings. 

»  Industry countered with the following proposal:
•  File all private ratings letter with SVO

•  CRP ratings should be challenged on thematic basis vs.  
on deal-by-deal basis

•  Only VOS Task Force has ability to override ratings 
(SVO must challenge ratings in public with Task Force)

»  Industry proposal has been met with concerns.  
Outcome TBD.

25



NAIC Concerns:  Structured Securities

»  Markets have evolved—new structures require 
more scrutiny and regulatory review 

»  Concern is RBC-arbitrage, through use of
Filing Exempt status (no regulatory review)

»  Some insurers conducting trades en masse
that push regulatory boundaries

»  Updating rules to eliminate abuses

26



Structured Securities that Concern NAIC
»  Principal  Protected Notes “PPNs” (Equities   

and Treasury Strips, sufficient to provide return of 
principal and a de minimus, but below market, coupon)

»  CLO Combo Notes (Equity and debt CLO tranches, 
re-direct interest cashflows toward principal, CRP 
ratings based on higher tranche’s rating)

»   Collateralized Fund Obligations “CFOs”  
(Debt issued from SPV that owns  equity interests in 
private equity funds--no contractual payment 
obligations in underlying investments)

27



Structured Securities of Concern to 
NAIC--Example 1

28



Structured Securities of Concern to 
NAIC--Example 2

29



Industry View on Structured Securities

»  Most insurers committed to working with NAIC 
to eliminate RBC abuses

»  Industry supports prospective, vs. retroactive,
rules changes (i.e., grandfathering)

»  CFOs:  
- Oppose blanket “look through”  treatment and

re-characterization of SPV debt, based on SPV’s 
underlying securities

- Believe some CFOs deserve debt treatment

30



NAIC View on Structured Securities
»  Most, but not all, insurers committed to working with the

NAIC to eliminate RBC abuses

»  Grandfathering RBC abuses only encourages bad behavior 

»   PPNs and Combo Notes are no longer Filing  Exempt--must
be filed with SVO for designation

»  CFOs:  
- NAIC designation reflects capability of obligor to make

contractually promised payments

- Underlying fund investments lack a contractual promise of 
cash flow for debt service

31



Polling Question
Do your clients invest heavily in PPNs or Combo 
Notes?

a)   Yes
b)   No
c)   Don’t know

32



Polling Question
Do your clients invest heavily in CFOs? 

a)   Yes
b)   No
c)   They are interested in exploring this space,

but haven’t actively invested yet
d)   Don’t know

33



Proposed Sovereign Ratings Cap

»  SVO’s policy is to cap a security’s  risk designation 
at sovereign ratings ceiling for any SVO-
assigned designation

»  Many CRPs rate certain securities 1-2 ratings 
notches above the sovereign rating

»  SVO recently recommended that CRP ratings 
also be capped at the sovereign ratings ceiling,    
consistent with SVO-assigned designations

34



Industry View on Sovereign Ratings 
Cap 

»  Many CRPs have well developed methodologies 
supporting security-specific ratings higher than 
sovereign ratings

»  Example 1:  Barilla during European Crisis
> 50% of assets and revenues generated

outside of Italian domicile

»  Example 2:  Foreign credit card merchant 
fees securitizations 

- lockbox payments outside domicile country

35



Industry View on Sovereign Ratings 
Cap 

»  Opportunity for SVO to review its internal
designation policy for foreign issues and 
potentially make changes

»  Over $16 billion of insurance debt impacted--
requires a thoughtful approach

36



NAIC View on Sovereign Ratings Cap 

»   Some CRPs have well developed methodologies 
supporting security-specific ratings higher than 
sovereign ratings--others do not

»  Rating agencies are not de facto regulators.
Blind reliance on rating agencies should not  
be acceptable.

»  Review and approval by SVO staff of criteria for
sovereign rating exceptions seems reasonable

37



Polling Question
How impactful would a sovereign ratings cap be 
to your clients’ portfolios?

a)   Very impactful
b)   Somewhat impactful
c)   Marginally impactful
d)  Not impactful

38



Material Change Event (MCE) Filings

»   NAIC requires mid-year designation filings, for 
material changes in  a security’s credit profile

»   Historically, industry assumed restructured 
payment terms to be the litmus test for “material”

»  SVO taking a more assertive stance, expecting 
filings for any credits exhibiting material 
credit deterioration (definition of material is broad)

»    If industry doesn’t  comply, SVO warns it could review 
designations unilaterally

39



Industry Response to New MCE Filing Expectation

»   Industry has compiled and will distribute guidelines to 
help insurers determine when an MCE filing is 
warranted

»   Lead investors (for each debt tranche) should file

»  Leads should coordinate on amendment calls 
whether or not an MCE filing is merited

»    Focus for now will be on investments most heavily 
impacted by COVID-19

40



Questions

41



Financial and Valuation Advisory
L I B O R  T R A N S I T I O N

42

F A L L  2 0 2 0 |  C O N F I D E N T I A L



A. Only just now getting aware

B. There is someone responsible for transition

C.There is a program in place

D.Robust program and visible progress on transition

43

1st Audience Poll Question

What is your client’s readiness for LIBOR cessation?



Part 1 – SOFR v LIBOR



Fundamental Differences
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SOFR LIBOR

Secured Overnight Funding Rate London InterBank Offered Rate

Secured  - rate is determined from 

UST repurchase agreement 

transactions reported through 

clearinghouse and triparty

Unsecured – rate is set by experts 

at 11am in London for USD 

wholesale deposits (offshore 

funds)

Administered by the Federal 

Reserve

Administered and owned by ICE, 

regulated by UK FCA

Overnight – rate is only for 1 day, 

no multi-day tenors 

Multiple Tenors – 1, 30, 90, 180, 

365 days each have a unique rate

IOSCO compliant rate observed

from $1trillion in daily transactions

Not IOSCO compliant, often 

insufficient transactions, subject to 

manipulation

Futures, cleared OIS swaps ED futures, cleared swaps



Markets are Visible in both rates
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New payment mechanics 
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• Plain or Simple: Use the averaged SOFR over current interest period, paid 

on first day of the next interest period. 

• Payment Delay: Use the averaged SOFR over current interest period, paid 

k days after the start of the next period (OIS swaps generally use a payment 

delay to settle at T+2 as shown in Table 3). 

• Lockout or Suspension Period: Use the averaged SOFR over current 

interest period with last rates set at the rate fixed k days before the period 

ends (a 2-5 day lockout has been used in most SOFR FRNs). 

• Lookback or Lag: For every day in the current interest period, use the 

SOFR rate from k days earlier. (a 3-5 day lookback has been used in SONIA 

FRNs).

• Observation Shift:  Similar to Lookback, use a series of observations which 

has no dates in the accrual period. 



Details of mechanisms
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Basis Between Quarterly Compounded 3-day Lockout Versus Pure Arrears



Spread Adjustment SUS0003M

49

Five year 3M LIBOR Spread Adjustment



SOFR Rate vs 3M LIBOR Rate
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Differential
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A. No strategy yet

B. Mostly defensive or cost-sensitive

C.Offensive or a competitive advantage

D. I will ask tomorrow
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2nd Audience Poll Question

Your impression of your client’s transition strategy is?



Part 2 – What happens when LIBOR 

stops?



BTMM without LIBOR
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Fallback
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▪ All transaction documentation contains instructions for setting a rate if LIBOR is not 

available – industry refers to that a the “fallback provision” or what rate do we fall back 

to?

▪ Many or most documents do not contemplate the permanent cessation of LIBOR, only 

its temporary unavailability – so the documentation can be silent or confusing

▪ Loan Agreements have amendment processes to make changes of this type through 

negotiation, Securities most often do not have a process and may rely on actions of 

trustees which can be subject to litigation

▪ Typical language instructs the parties to do things like; Use the previous LIBOR, Poll 

banks for a borrowing rate, use Prime, and a variety of other instructions

▪ Following the language intended for temporary unavailability may create a value 

transfer, where one party pays more that they expected and another party or class of 

lender receives more than they expected.

▪ Virtually no documentation refers to SOFR prior to 2017, so we refer to existing 

securities and loans lacking adequate fallback language as the Legacy Asset issue

▪ However, there are both offensive and defensive strategies for the Legacy Asset issue



Typical LIBOR definition in securities

With respect to each distribution date and the LIBOR Certificates, one-month LIBOR will equal the interbank 

offered rate for one-month United States dollar deposits in the London market as quoted on Telerate 

Page3750 as of 11:00 a.m., London time, on the second LIBOR business day prior to the first day of the 

related Accrual Period (“LIBOR Determination Date”). Telerate Page 3750 means the display designated as 

page 3750 on the Bridge Telerate, or any other page as may replace page 3750 on that service for the 

purpose of displaying London interbank offered rates of major banks. If the rate does not appear on the 

page, or any other page as may replace that page on that service, or if the service is no longer offered, or any 

other service for displaying LIBOR or comparable rates as may be selected by the trustee, after consultation 

with the servicers, the rate will be the reference bank rate. The reference bank rate will be determined on the 

basis of the rates at which deposits in U.S. Dollars are offered by the reference banks, which shall be three 

major banks that are engaged in transactions in the London interbank market, selected by the trustee, after 

consultation with the servicers, as of 11:00 a.m., London time, on the day that is two LIBOR business days 

prior to the immediately preceding distribution date to prime banks in the London interbank market for a 

period of one month in amounts approximately equal to the aggregate Class Principal Balance of the offered 

certificates. The trustee will request the principal London office of each of the reference banks to provide a 

quotation of its rate. If at least two quotations are provided, the rate will be the arithmetic mean of the 

quotations. If on the related date fewer than two quotations are provided as requested, the rate will be the 

arithmetic mean of the rates quoted by one or more major banks in New York City, selected by the trustee, 

after consultation with the servicers, as of 11:00 a.m., New York City time, on such date for loans in U.S. 

Dollars to leading European banks for a period of one month in amounts approximately equal to the 

aggregate Class Principal Balance of the offered certificates. If no quotations can be obtained, the rate will 

be LIBOR for the prior distribution date. LIBOR business day means any day other than a Saturday or a 

Sunday or a day on which banking institutions in the State of New York, in the State of Minnesota or in the city 

of London, England are required or authorized by law to be closed.



New Types of Loan Fallback
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▪ Amendment – does not prescribe a successor rate or spread adjustment, it only 

provides a streamlined amendment process for a future negotiation

▪ Hardwired – Broadly Syndicated Loans on top, Bilaterals below

▪ What if Term SOFR does not exist? – the ARRC approach is to allow for a voluntary use 

of Term SOFR later in the life of the transaction should it become available, usually as 

an action or choice of the Lender

▪ Triggers – the defined events that cause either approach to be initiated with the effect of 

replacing the Benchmark Rate

▪ Cessation

▪ Pre-Cessation



Triggers – Cessation, Pre-Cessation, Early Opt-in
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▪ The first two triggers require a public statement or publication of information that the 

actual cessation of LIBOR has occurred or is expected by the administrator of LIBOR 

(the ICE Benchmark Administration or “IBA”), the regulatory supervisor of the 

administrator of LIBOR (the Financial Conduct Authority or “FCA”), the central bank for 

the currency of LIBOR (the U.S. Federal Reserve System) or a bankruptcy/resolution 

official or court with jurisdiction over the administrator of LIBOR

▪ The third trigger recommended by the ARRC for bilateral business loans is a “pre-

cessation” trigger - a public statement or publication of information by the regulatory 

supervisor for the administrator of the Benchmark announcing that the Benchmark is no 

longer representative. 

▪ Opt-in under Amendment and Hardwired

▪ This trigger allows the Lender, at its election, to determine that syndicated or bilateral loans in 

the market are being executed or amended to incorporate or adopt a LIBOR replacement 

(which need not be Term SOFR)

▪ The hardwired early opt-in trigger may be initiated by lender if, at such time, there are in 

existence at least “[five]” new or amended syndicated or bilateral loan facilities referencing 

Term SOFR plus a Benchmark Replacement Adjustment.



Legacy Asset Problem
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▪ Legacy Assets, in contrast with loans, are difficult to amend and often have 

fallback that would result in value transfer

▪ The ARRC has identified the potential for substantial use of the legal 

ecosystem of courts, attorneys, and others in a flood of actions related to both 

potential and realized but largely unintended value transfers

▪ Solutions range from consent solicitations to legislation, but there is no 

comprehensive, global, overarching remedy for the Legacy Asset Problem

▪ The ARRC, the UK FCA, and the EC have various proposals which can be 

summarized as Regulate and Legislate, but the risk is that US legacy assets 

will end up with Litigate

▪ By obtaining a full digest of fallback terms in an actionable format (an 

ontology), then applying potential rate scenarios, a risk and impact study can 

rank and prioritize an inventory of legacy assets.

▪ Priority is important because there are offensive and defensive strategies 

which are being discussed in markets



A. Lots of people up late reading

B. Call the Robots!

C.Hybrid machines and human QC

D.Outsourced
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Final Audience Poll Question

How would you see your client’s contract review happening?



Part 3 – Details and Conforming Changes



Payment Mechanics and possible Term SOFR
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▪ “Conforming Changes” are the detail of the calculation and payment mechanics

▪ Lookback, Lockout, Lag, Observational Lag, Period Shifts

▪ In all cases, even Term SOFR, are really just different combinations and calculations of 

an observation of daily rate

▪ Term SOFR does not exists, must be calculated by an agent under a published formula 

derived from futures

▪ If it exists in the future, should a borrower or lender move to it?

▪ Ability to change exists



Hardwired Benchmark Replacement Waterfall
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Step 1a: Term SOFR + Adjustment 

The first step in the “Benchmark Replacement” waterfall is specified in the fallback language as follows: 

the sum of (a) Term SOFR … and (b) the Benchmark Replacement Adjustment

Step 1b: Next Available Term SOFR + Adjustment 

If Term SOFR for the Corresponding Tenor is not available, the waterfall provides for an interim step before proceeding to Compounded 

SOFR. This step is set forth below: 

the sum of: (a) …. if the Lender determines that Term SOFR for the applicable Corresponding Tenor cannot be determined, Next 

Available Term SOFR, and (b) the Benchmark Replacement Adjustment

Step 2: Compounded SOFR + Adjustment 

If the ARRC has concluded that a robust, IOSCO-compliant forward-looking term rate is not available and has therefore not selected or 

recommended such a rate per the first step of the waterfall, then the second step specified in the “Benchmark Replacement” waterfall is 

as follows: 

the sum of: (a) Compounded SOFR and (b) the Benchmark Replacement Adjustment 

Step 3: Lender Selected Rate + Adjustment 

If, however, the Benchmark Replacement cannot be determined under Step 1 or 2, then the third and final step specified in the

“Benchmark Replacement” waterfall is: 

(3) the sum of: (a) the alternate rate of interest that has been selected by the Lender as the replacement for the then-current Benchmark 

for the applicable Corresponding Tenor [giving due consideration to (i) any selection or recommendation of a replacement rate or the 

mechanism for determining such a rate by the Relevant Governmental Body at such time or (ii) any evolving or then-prevailing market 

convention for determining a rate of interest as a replacement for the then-current Benchmark for U.S. dollar-denominated syndicated or 

bilateral credit facilities at such time] and (b) the Benchmark Replacement Adjustment; 



FHardwired Benchmark Replacement Waterfall
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Step 2: Compounded SOFR + Adjustment 

If the ARRC has concluded that a robust, IOSCO-compliant forward-looking term rate is not available and has therefore not

selected or recommended such a rate per the first step of the waterfall, then the second step specified in the “Benchmark

Replacement” waterfall is as follows:

the sum of: (a) Compounded SOFR and (b) the Benchmark Replacement Adjustment

It is important to note that LIBOR is produced in various tenors (e.g. one-month, three-month, six-month). At each tenor

LIBOR acts as a forward-looking rate whereby the interest due at the end of the period is known at the beginning of that

interest period. SOFR, however, is currently only an overnight rate, with the SOFR for a given day being published the

following day. Because SOFR is only available at this time in an overnight tenor and interest payable by bilateral business

loans is typically in terms longer than overnight (i.e. monthly, quarterly), daily SOFRs would need to be aggregated in

bilateral business loans in order to determine an interest amount due for each interest period.23

Compounded SOFR as the second step in the waterfall is intended to be a compounded average of daily SOFRs over the

relevant period (e.g., one-month, three-month, etc.) depending on the tenor of the LIBOR being replaced. For the avoidance

of doubt, compounding does not apply to the Benchmark Replacement Adjustment or any margin specified in the underlying

terms. Compounded SOFR may be implemented “in arrears,” meaning over the relevant interest period (not aggregated

over a prior interest period), which may be the fallback rate for LIBOR derivatives referencing the ISDA standard definitions

for derivatives.24 Alternatively, Compounded SOFR may be implemented “in advance.” In this scenario, the rate on a SOFR-

based loan would be calculated by compounding the overnight SOFRs for the previous relevant period. For instance, for a

30-day SOFR loan beginning April 1st, the rate could be overnight SOFRs compounded daily from March 2nd to March 31st.



Part 4 – Open Issues



Other Issues – COF no longer an operative concept

▪ Opportunity to create a loan product that eliminates decades of legacy 

structures and creates a more competitive document

▪ Many structures in documents no longer have a basis in reality and could be safely eliminated

▪ As a non-bank lender, this differentiates you

▪ Floors need to be re-struck at equivalent value, or recast into spread and 

eliminate floor

▪ Break Funding is no longer a reality, daily accruals are equivalent on both 

sides of your book

▪ Yield Protection can be eliminated in favor of simple call premium schedule

▪ Illegality was a LIBOR and offshore $ issue, no longer relevant

▪ Conduct risk is a consideration in the process, particularly for bilaterals or 

loans with substantial asymmetry

▪ Nothing prevents a borrower/lender from moving to SOFR now or in advance 

of cessation – the point is that a well-documented loan should have no value 

transfer resulting from cessation



Open Issues even with Hardwired Fallback

▪ New loans use Hardwired Fallback after Sep 30, LIBOR is no longer 

used in new loans after Jun 30

• In between those dates, every other loan must be amended

▪ Mechanics of the operation of each loan must still be specified and 

documented, conforming changes implemented

▪ Some conflicts may exist with ARRC and LSTA recommended language and existing 

documents

▪ Amendments will flood the capacity of the legal ecosystems

▪ Conduct risk is a consideration in the process, particularly for bilaterals or 

loans with substantial asymmetry

▪ LSTA announced an amendment tool and continues work on the concept 

credit agreements

▪ Nothing prevents a borrower/lender from moving to SOFR now or in advance 

of cessation – the point is that a well-documented loan should have no value 

transfer resulting from cessation



Resources

https://www.newyorkfed.org/medialibrary/Microsites/arrc/files/2019/Users_Guide_to_SOFR.pdf
https://www.newyorkfed.org/medialibrary/Microsites/arrc/files/2019/Bilateral_Business_Loans_Fallback.pdf
https://www.newyorkfed.org/medialibrary/Microsites/arrc/files/2020/ARRC_Spread_Adjustment_Methodology.pdf
https://www.newyorkfed.org/medialibrary/Microsites/arrc/files/2020/ARRC_SOFR_Synd_Loan_Conventions.pdf
https://www.newyorkfed.org/medialibrary/Microsites/arrc/files/2020/ARRC-Best-Practices.pdf

https://www.lsta.org/news-resources/were-libor-floored/

https://hl.com/about-us/insights/insights-article/?id=17179871582

https://www.newyorkfed.org/medialibrary/Microsites/arrc/files/2019/Users_Guide_to_SOFR.pdf
https://www.newyorkfed.org/medialibrary/Microsites/arrc/files/2019/Bilateral_Business_Loans_Fallback.pdf
https://www.newyorkfed.org/medialibrary/Microsites/arrc/files/2020/ARRC_Spread_Adjustment_Methodology.pdf
https://www.newyorkfed.org/medialibrary/Microsites/arrc/files/2020/ARRC_SOFR_Synd_Loan_Conventions.pdf
https://www.newyorkfed.org/medialibrary/Microsites/arrc/files/2020/ARRC-Best-Practices.pdf
https://www.lsta.org/news-resources/were-libor-floored/
https://hl.com/about-us/insights/insights-article/?id=17179871582
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Make-Whole Amount Holiday

• Deals are now getting done with no make-whole amount payable upon a prepayment of 

the notes in the last 3 months of the term (for initial terms of under 10 to 15 years) and in 

the last 6 months of the term (for initial terms of over 15 years).

• Justification is to avoid having to time refinancing with the exact maturity date of maturing 

notes to avoid payment of make-whole amount.
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Make-Whole Amount Holiday

• One deal had the following definition of “Reinvestment Yield” ) quoted in relevant part):

“Reinvestment Yield” means, with respect to the Called Principal of any Note, 0.50% 

over the yield to maturity implied by (i) the yields reported as of 10: a.m. (New York City 

time) on the second Business Day preceding the Settlement Date with respect to such 

Called Principal, on the display designated as “Page PX1” (or such other display as may 

replace Page PX1) on Bloomberg Financial Markets for the most recently issued actively 

traded on the run U.S. Treasury securities having a maturity equal to the Remaining 

Average Life of such Called Principal as of such Settlement Date (assuming for this 

purpose that the maturity date of such Note was six months before its scheduled 

maturity date).

• The bold face language would build in the make-whole holiday into the calculation of the 

make-whole amount even for a prepayment of the notes prior to the last 6 months of the 

original term.

• Investors in the deal did not accept this proposal.

Polling Questions: Have you seen this type of provision? If so, have you agreed to it?
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Series by Series Payment

• Model form requirement is that partial prepayments must be allocated ratably among all 

notes regardless of series.

• Permission for payment of one or more series, without the ratable allocation requirement 

becoming more common.

• Usual limitation is that a Default or Event of Default can’t be continuing at time of 

prepayment.
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Series by Series Prepayment

• Prepayment of one or more series by an issuer could be conditioned on the holders of 

notes of those series agreeing to an amendment (such as covenant loosening).

• Model Form Section 17.2(b) may not prevent that action:

The Company will not directly or indirectly pay or cause to be paid any remuneration, 

whether by way of supplemental or additional interest, fee or otherwise, or grant any 

security or provide other credit support, to any holder of a Note as consideration for or 

as an inducement to the entering into by such holder of any waiver or amendment of any 

of the terms and provisions hereof or of an Subsidiary Guaranty or any Note unless such 

remuneration is concurrently paid, or security is concurrently granted or other credit 

support concurrently provided, on the same terms, ratably to each holder of a Note even 

if such holder did not consent to such waiver or amendment.
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EU Blocking Statutes

• NPAs with issuers in European jurisdictions may have provisions such as the following 

which can effectively void the OFAC-related provisions (including the sanctions put):

No provision of Section 5.16 of this Agreement, shall apply to any person if and to the 

extent that it is or would be unenforceable by or in respect of that person by reason of 

breach of (i) any provision of Council Regulation (EC) No 2271/96 of 22 November 

1996 (or any law or regulation implementing such Regulation in any member state of 

the European Union or the United Kingdom) or (ii) any similar blocking or anti-boycott 

law in the United Kingdom and Sections 4.1, 8.12 and 10.4 shall be construed 

accordingly.

[The sanctions prepayment provision] does not apply to the Company or any member 

of the Group to the extent it imposes obligations on the Company or any member of 

the Group that would cause it to be in violation of, or under any liability in relation to, 

any applicable Blocking Law. [The sanctions prepayment provision] shall not impose 

obligations on, or authorise transactions or dealings by, any holder of a Note 

(including any Affected Holder) to the extent that the relevant obligations, 

transactions, or dealings would be prohibited by or inconsistent with applicable 

Sanctions.
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EU Blocking Statutes

• No clear solution to such a provision.

• Practically, investors may be getting comfortable that the issuer is unlikely to run afoul of 

any sanctions laws or regulations.

Polling Question: Have you turned down any deals because of a sanctions blocking 

provision?
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