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Looking WAY BACK 8 Months…. 
 

• Corona/COVID is something in Asia, right? 
• Here too? Can this really be happening…? 
• What’s “Zoom”…really, from home…? Kid’s school too?! 
• People are dying, this is real, this is serious, this is a nightmare… 

 
Spring 2020 Private Placement Market: Torrent of Emergency Waivers/Amendments 
 

• Mostly stopgap band-aids to Q3, Q4 
• Not too much tinkering with covenants or pricing 
•  “Triage”…“firehose”…”no better option” dominate the lexicon 

 
Spring/Summer/Fall 2020: “Restructuring Torrents” on Many Fronts 
 

• Bankruptcies: 
o Retail names dominate the cases and the headlines 
o Oil and gas industry follows suit from double hit of COVID and geo-politics  
o More segments seeking relief as stimulus and bailout measures expire 

 
• “Bailouts” in many forms: 

o PPP Loans 
o FICA employer tax relief 
o Airline subsidies 
o The Fed floods markets with liquidity 
o Enhanced unemployment benefits 
o Personal stimulus checks  
o Govt funds for testing, treatment, and vaccine development  
o State and private relief money too 

 
• Private Placement Market 

o Spring band-aid amendments come back to the table Q3-4 for more relief 
o Economic rebound appears slower, sustained credit risk higher and longer 
o Issuers in some sectors are now far below investment grade  
o Even “non-workout” deals getting heavy scrutiny for repricing and restructuring debt terms 

 



2 
 

Meanwhile, Society Anxiously Watches, Waits, and Copes: 
 

• Contagion spikes/vaccines and treatments? 
• Social unrest/social change? 
• Fires, hurricanes, climate threats? 
• More layoffs/unemployment? 
• Schools grapple with safety and learning 
• Political polarity, gridlock, upcoming elections 
• Recovery predictions: V, U, W, K, Swoosh? 
• “Back to normal” or “new normal”, and WHEN!? 

 
…IN THE MEANTIME, ALLOW US A MOMENT TO FOCUS FOR ON RESTRUCTURINGS: 

WHAT WE’VE LEARNED AND WHAT WE EXPECT 
 
Comparing Debt Default Rates 2020-21 to Great Recession 2008-10 
 

• US speculative grade public high yield debt (“junk bond”) is sometimes used as a “close enough” proxy for 
“fallen angel” PP issuers who have fallen below investment grade (double B and lower, NAIC 3 and 4) 

• According to Professor Edward Altman,1 NYU, a decades long expert on corporate default rates: 
o “Typical” year default rate for junk bonds might range from 3-4% 
o Great Recession 2009 default rate for junk bonds ranged from 10-12%   
o August 2020 12-month US trailing average already in the 7-9% range, with full year predictions as high 

as 15-20% 
o Large case Chapter 11s as of 8/30/20 already approaching 2009 full year levels and will surely exceed 

2009 in terms of number of cases and amount of debt 
o Professor Altman’s presentation is available at http://video.alumni.nyu.edu/detail/videos/full-

events/video/6192296132001/covid-19-and-the-credit-cycle-with-professor-ed-altman. 
 
Bankruptcy Practice 

• Telephonic/video (Zoom, GoToMeeting, others) depositions and trials (essentially nationwide, though a few 
districts are opening for specially set in-person hearings) 

o Challenges in examining witnesses (they need to be on the video, as well) – counsel may be present in 
the room with them; exhibit books require more planning; remote preparation  

o Oral argument has changed (look at the camera, not the screen, to make eye contact) and is often 
accompanied by slide decks and even animation (see Chesapeake Energy) 

o Passive watching has changed – in big cases, hundreds of participants will monitor hearings on video 
• Access is more 24/7 than ever – Courts have been having hearings on an extremely expedited basis and at all 

times 
o JC Penny first day was on a Saturday 
o Century 21 first day started at 5:30 p.m. (ET) in SDNY 

• Other issues 
o Judges more prone to accept lightning fast deadlines in RSA, DIPS, and sales for two COVID related 

reasons:  
 1) where revenue has dried up there is little money to fund operations/losses during a more 

typical process, and  
 2) sheer volume of cases on docket dictates a “move ‘em along and out” reality (especially in 

busy districts like SD Tex) 

 
1 Edward I. Altman, COVID-19 And The Credit Cycle, NYU Stern School of Business, May 15, 2020 (available at SSRN: 
https://ssrn.com/abstract=3604361). 
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o Low interest rates and low enterprise values are prompting equity sponsors to consider infrequently 
used tools in Chapter 11 which help them retain ownership and post COVID upside known as “new value 
plans” and/or junior DIPS which convert to equity as part of a plan that also reduces debt load) 
 New value plan makes more tactical sense during COVID because low revenue and lack of 

market buyers makes for low valuations and possibly fewer bidders, which in turn supports an 
easier and lower cramdown (reduction) of senior debt, which in turn gives the equity’s new 
value a better fighting chance to win the bid and get back into the money someday 
 

o Sheer volume of cases in 2020, preceded by the wave of oil and gases cases in 2016, has made Houston 
an attractive venue with experienced Judges for large cases far beyond oil and gas (e.g., Neiman Marcus, 
Tailored Brands, Chuck E. Cheese, California Pizza Kitchen). 
 SD Tex has “Complex” case designations which means that you can all but guarantee one of two 

experienced judges (Jones and Isgur) 
 
Trending legal topics  

• Temporary mothballing of cases under the Court’s “abstention powers” started with Modell’s, but has since 
been regularly granted in retail cases2  

o Relatedly, debtors have sought extensions of the time to make rent payments to landlords3  
o Committees have been pushing back on these requests, arguing that companies should have some plans 

and that many retailers have reopened (even with lower than hoped demand) 
• Non-SDNY/Del jurisdictions 

o Big cases are filing in non-SDNY/Delaware jurisdictions (S.D. Tex; N.D. Tex; Nevada; New Jersey; Florida; 
Virginia) 

• Expedited case options (prepack, prearranged, expedited sales)4  
 
Real estate issues 

• Force majeure clauses5  
o These are difficult to predict and will ultimately turn on the precise language used in the clause6 

• Commercial mortgage default likely to increase 
o Commercial evictions have been stayed in some states/cities, but less so than residential also, in New 

York, for example, non-residential evictions are delayed by Court reopenings and reduced access to 
state courts7 

o Regus Corp. (a use-based office provider like WeWork) filed – likely to be followed by other, similar 
businesses 

o Shopping malls, office buildings, hotels, and related REITs are all under pressure 

 
2 11 U.S.C. § 305.  
3 11 U.S.C. § 365(d)(3). 
4 Kurt A. Mayr and David L. Lawton, Bankruptcy During COVID-19: Three Expedited Options, LawFlash, Apr. 27, 2020 (available at 
https://www.morganlewis.com/pubs/bankruptcy-during-covid-19-three-expedited-options-cv19-lf).   
5 Travis S. Hunter and Renée Mosley Delcollo, Is the Force Majeure With You? A Review of Potential Applications of “act of God” 
Clauses in Delaware, in Light of COVID-19, American Bar Association, July 6, 2020 (available at 
https://www.americanbar.org/groups/litigation/committees/commercial-business/articles/2020/is-the-force-majeure-with-you-
coronavirus-contracts/).  
6 Charles Calloway, Revisiting Force Majeure Provisions in light of the Coronavirus Outbreak, American College of Investment 
Counsel, Sept. 7, 2020 (available at https://www.aciclaw.org/news/2020/revisiting-force-majeure-provisions-in-light-of-the-
coronavirus-outbreak/); Peter M. Watt-Morse And Jesse R. Taylor, Contract Corner: Drafting a Force Majeure Clause in the COVID-19 
Era, Tech & Sourcing @ Morgan Lewis, May 11, 2020 (available at 
https://www.morganlewis.com/blogs/sourcingatmorganlewis/2020/05/drafting-a-force-majeure-clause-in-the-covid-19-era-cv19-
bp).  
7 Dennette A. Mulvaney, The Impact of COVID-19 on Commercial Real Estate Leases in California, Lexology, May 21, 2020 (available 
at https://www.lexology.com/library/detail.aspx?g=195cfc2c-a98d-43ef-8bdd-e8ec76c15cfe). 
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• Single Asset Real Estate (“SARE”) Cases – filings are up and many properties qualify for fast track commercial 
real estate SARE protections under the Bankruptcy Code8  

 
Business interruption insurance 

• Many class actions filed against P&C insurers, but did COVID or lockdown order cause “physical damage” to 
property which in turn resulted in business interruption?  

• Like most all contracts… “it depends on the language”…and Courts will decide 
• Treatment of business interruption insurance proceeds as an asset for creditors will continue to be litigated (see 

Century 21—contemplating a sale of litigation against their insurers)9  
 
PPP Loans 

• When there was funding, the SBA issued an Interim Final Rule finding that debtors were not eligible for loans of 
the PPP program 

o Bankruptcy Courts split on whether the rule actually barred debtors from obtaining PPP financing, with 
the majority finding that they could10 

o May become relevant again if Congress provides additional PPP loan funding  
• It appears that a debtor should be able to obtain PPP loan forgiveness so long as it satisfies the SBA 

requirements for forgiveness 
o This provides a benefit to other lenders 

  
Impacted Industries 

• Retail and restaurants11  
o 26 big retail cases (and counting) in 2020 – Century 21 (Sept. 10); Stein Mart (Aug. 12); Tailored Brands 

(Aug. 2); Lord & Taylor (Aug. 2); Ascena (July 23); The Paper Store (July 14); RTW Retailwinds (July 13); 
Muji USA (July 10); Sur La Table (July 8); Brooks Brothers (July 8); G-Star Raw (July 3); Lucky Brand (July 
3); GNC (June 23); Tuesday Morning (May 27); Centric Brands (May 18); J.C. Penney (May 15); Stage 
Stores (May 11); Aldo (May 7); Neiman Marcus (May 7); J. Crew (May 4); Roots USA (April 29); True 
Religion (April 13); Modell's Sporting Goods (March 11); Art Van Furniture (March 9); Bluestem Brands 
(March 9); Pier 1 (Feb. 17); SFP Franchise Corp (Jan. 23)  
 Stein Mart anecdote – the Judge (in S.D. Florida) added that all stores conducting store closing 

sales were to require face masks for customers and employees, notwithstanding whatever 
state/local law said; and material presence in Texas and Florida 

o Restaurants12 
 Cosmoledo (Aug. 17); California Pizza Kitchen (July 29); NPC International (July 1); Chuck E. 

Cheese (June 15); Garden Fresh Restaurants (June 15); Le Pain Quotidien (May 27); 
Souplantation (May 15); Cosi (Feb. 24); Village Inn (Jan. 29); Bar Louie (Jan. 27); Krystal (Jan. 19) 

o Retail and restaurants are uniquely impacted by shut downs and continue to be negatively impacted  

 
8 Lidia Dinkova, Will Pandemic Lead to More SARE Filings?, Law Journal Newsletters, August 2020 (available at 
https://www.lawjournalnewsletters.com/2020/08/01/will-pandemic-lead-to-more-sare-filings/?slreturn=20200813122431).  
9 Vince Sullivan, NYC Department Store Century 21 To Wind Down In Ch. 11, Law360, Sept. 10, 2020 (available at 
https://www.law360.com/articles/1308895/nyc-department-store-century-21-to-wind-down-in-ch-11).  
10 Rachel Jaffe Mauceri, Sandra J. Vrejan, and Julia Frost-Davies, Debtors Need Not Apply? Continuing Developments on the SBA’s 
Authority to Deny PPP Loans to Debtor Applicants, LawFlash, Apr. 28, 2020 (updated June 25, 2020) (available at 
https://www.morganlewis.com/pubs/debtors-need-not-apply-new-developments-on-sba-authority-to-deny-ppp-loans-to-debtor-
applicants-cv19-bp).  
11 Emily Pandise, From Century 21 to Lord & Taylor, Main Street Bankruptcies Continue as Pandemic Deepens, NBCNews.com, May 
15, 2020 (updated Sept. 14, 2020) (available at https://www.nbcnews.com/business/consumer/which-major-retail-companies-have-
filed-bankruptcy-coronavirus-pandemic-hit-n1207866).  
12 Heather Haddon, With Indoor Dining Upended, Some Restaurants Call It Quits, The Wall Street Journal, July 21, 2020 (available at 
https://www.wsj.com/articles/with-indoor-dining-upended-some-restaurants-call-it-quits-11595323800). 
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o Lease restructuring practice groups have emerged13 
o Typical case outcomes – while a few companies are trying to reorganize, most companies are 

liquidations, debt-for-equity swaps, chapter 7, and post liquidation structured dismissals 
• Airlines/Travel 

o Numerous non-US airlines have availed themselves of the U.S. Bankruptcy Code (LATAM, Avianca, 
AeroMexico) 
 Case strategy – freefall reorganizations 

o U.S. carriers have obtained material COVID 19 relief, but much expired on Sept. 30; without an 
extension, tens of thousands of layoffs are imminent14  
 Other airlines have declined CARES Act funding due to onerous conditions15 

o Car rentals – Hertz, Advantage Rent A Car 
 Case strategies – freefall reorganizations 

o Hotels16  
o Las Vegas Monorail Company (sale) 
o Cruise lines17 
o UK restructuring – first major case (Virgin Atlantic) 
o Anticipate potential filings from airports like major past downturns 

• Culture, Arts and Non-Profits 
o Arts generally18  
o Museums19 
o Movie theaters are extremely distressed (but some reopening; Regal/Cineworld closing for an extended 

period—potentially for good?)20  
o Most non-profits are also eligible for bankruptcy21  

• Energy 
o Double impact of Saudi/Russia price war and COVID reduced travel and use 

 
13 Andrew McIntyre, Lease Restructuring Groups Emerge as Virus Drives Demand, Law360, Aug. 14, 2020 (available at 
https://www.law360.com/bankruptcy/articles/1299897/lease-restructuring-groups-emerge-as-virus-drives-demand).  
14 Camila Domonoske, United Plans 16,000 Furloughs as Airlines Cut Jobs During Pandemic Downturn, npr.org, Sept. 2, 2020 
(available at https://www.npr.org/sections/coronavirus-live-updates/2020/09/02/908854837/united-plans-16-000-furloughs-as-
airlines-cut-jobs-during-pandemic-downturn).  
15 David Slotnick, Southwest Is Turning Down $2.8 Billion in CARES Act Aid to Avoid the Federal Government’s ‘Onerous’ Conditions, 
Business Insider, Aug. 21, 2020 (available at https://www.msn.com/en-us/money/markets/southwest-is-turning-down-2-8-billion-in-
cares-act-aid-to-avoid-the-federal-government-s-onerous-conditions/ar-BB18eTWe); Kelly Yamanouchi, Delta to Turn Down CARES 
Act Loan, Take on Debt Backed by SkyMiles, The Atlanta Journal-Constitution, Sept. 14, 2020 (available at 
https://www.ajc.com/news/business/delta-to-turn-down-cares-act-loan-take-on-debt-backed-by-
skymiles/EYCBFZOS4ZENXMYLROL3OM7AIY/?outputType=amp). 
16 Chris Lange, Can Hotel Reservations Outlast Waves of Hotel Bankruptcies?, 24/7 Wall St., Aug. 19, 2020 (available at 
https://247wallst.com/casinos-hotels/2020/08/19/can-hotel-reservations-outlast-waves-of-hotel-bankruptcies/).  
17 Rich Duprey, Royal Caribbean’s Spanish Joint Venture Declares Bankruptcy, The Motley Fool, June 22, 2020 (available at 
https://www.fool.com/investing/2020/06/22/royal-caribbeans-spanish-joint-venture-declares-ba.aspx).  
18 Abigail Savitch-Lew, Eli Dvorkin, and Laird Gallagher, Art in the Time of Coronavirus: NYC’s Small Arts Organizations Fighting for 
Survival, Center for an Urban Future, Apr. 2020 (available at https://nycfuture.org/research/art-in-the-time-of-coronavirus); U.S 
Lawyer Warns That COVID-19 Might Cause a Bankruptcy Wave in the Art World, The Value, Mar. 31, 2020 (available at 
https://en.thevalue.com/articles/coronavirus-art-market-bankruptcy-nicholas-odonnell-paddle-8); Mark Davidson and Kevin Ward, 
Next COVID casualty: Cities Hit Hard by the Pandemic Face Bankruptcy, The Conversation (available at 
https://theconversation.com/next-covid-casualty-cities-hit-hard-by-the-pandemic-face-bankruptcy-142539).  
19 Martin Levine, Museum Declares Bankruptcy—Will a More Sustainable Organization Emerge?, Nonprofit Quarterly, Mar. 9, 2020 
(available at https://nonprofitquarterly.org/museum-declares-bankruptcy-will-a-more-sustainable-organization-emerge/).  
20 Brent Lang and Elaine Low, Will Coronavirus Create a Debt Crisis for Movie Theaters?, Variety, July 7, 2020 (available at 
https://variety.com/2020/film/news/movie-theaters-debt-coronavirus-amc-regal-1234697721/).  
21 Dana Yankowitz Elliott and Evan C. Hollander, Navigating a Nonprofit Corporation through Bankruptcy, Nonprofit Quarterly, Apr. 
29, 2014 (available at https://nonprofitquarterly.org/nonprofit-corporation-navigating-through-bankruptcy/).  
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o Countless cases (oil and gas) – including some of the largest cases to file to date (Chesapeake Energy; 
California Resources; Bruin E&P; Denbury Resources; Fieldwood Energy; Valaris; Nobel; and Arena – 
each over $1 billion in debt) 

o Given capital structure (most common – RBL with other funded debt), cases are often prenegotiated  
 Valuation is a real challenge with commodity volatility  

o Power plants – NorthEast Gas Generation, LLC (June 18); LongView Power (Apr. 14) 
• Colleges and Universities 

o With the transition to online classes, students are questioning the value of high cost education without 
in person classes and experts anticipate this may lead to a number of distressed situations22 

o Filing for bankruptcy is more complicated as it immediately terminates right to federal student loans 
o Receiverships are a common alternative23 
o Independent and off balance sheet financings of dormitories are under significant distress from near 

empty dorms 
• Stadiums and sports leagues  

o Given the impact of the pandemic on in-person attendance at stadiums, experts anticipate an uptick in 
stadium financial distress 

 
Looking Ahead—Dust Off Your Bankruptcy Code 

• Cases will continue to file as stimulus packages expire (and airlines may fall within this category as protections 
expired on 9/30) 

• As the pandemic continues and major markets remain shut (or are forced to re-shut, even in part), forbearances 
are expiring and may lead to further waives of amendments, restructurings and bankruptcies 

• Like it or not from a creditor perspective, the Bankruptcy Code WAS BUILT FOR THIS (assuming the courts can 
function and keep up) because the Code allows Debtors to LAWFULLY: 

o impose a payment moratorium for many months on most debts 
o borrow more money on a priority lien basis 
o break most burdensome leases and contracts 
o jettison unprofitable locations or platforms 
o reduce employment and benefits, including retiree pension and health benefits 
o reduce principal, extend payment terms, shrink high interest rates, and re-write covenants 
o live for another day, or plan a graceful demise: 

 reorganize as a smaller business, or  
 hand creditors the keys, or  
 shut the doors, and sometimes… 
 a little of each 

  

 
22 Jessica Dickler, Will Pandemic Force Your College to Go Bankrupt?, CNBC.com, May 27, 2020 (updated June 10, 2020) (available at 
https://www.cnbc.com/2020/05/27/a-growing-number-of-colleges-could-close-for-good-post-pandemic.html).  
23 Alan White, For-Profit College Chain Files (for Receivership), Credit Slips, a Discussion on Credit, Finance, and Bankruptcy, Oct. 22, 
2018 (available at https://www.creditslips.org/creditslips/2018/10/for-profit-college-chain-files-for-receivership.html).  


